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OBIIAA XAPAKTEPUCTHUKA
N PABHOBUJIHOCTHU ®OPM (MCTOYHHKOB) ITPABA

TokTakyH KbI3bI I T.

Ouwickuti eocyoapcmeennwiti yuusepcumem, Out, e-mail: gulnura-29@mail.ru

B cratbe paccMOTpEeHBI M MPOAHATU3UPOBAHEI TPYAbl YUCHBIX-IOPUCTOB, KACAIOMINEC TEOPETHKO-OHATHI-
HOTO OCMBICJIEHHSI TEDMUHA «HCTOYHMK NPaBay». AKTyalbHOCTh HAYYHOH CTaThM MOKA3BIBAET, YTO HCTOYHUKHM Mpa-
Ba SIBJISIIOTCS BaYKHBIM CPEICTBOM OOECIICUEHHS! CTAOWIBLHOCTH H YIIOPSIIOYEHHOCTH OOIIECTBEHHBIX OTHOIIECHHI
B IIpaBoBoii cdepe. [loHATHE NCTOYHUKA IPaBa UTPAeT BaKHYIO POIIb B IOPHCIPYACHINH, a TAKXKE €r0 OCHOBHBIX
KaTeropwii, 6e3 KOTOPOIi HEe CYIECTBYET OTEUECTBEHHBIX PABOBBIX yYCHUH 0 MEX/IyHAPOJHOM IPABE, CPABHHTEIIb-
HO-IIPAaBOBOW TEOPHH H yUeHHH 0 rocynapcrse. OnpeeneHue cofepiKaHus 9TOTO MOHATHS U TEPMHUHOB, KOTOPbIE
OHO 0003HauUaeT, IMeeT 0c000e 3HAYCHHE B KOHTEKCTE (POPMUPOBAHMS HALOHAIBHOI MPABOBOM CHCTEMBI H TO-
CyJapCTBEHHO-TIPABOBOH JOKTPHHBI, aKTyaJ bHOH /I 9KOHOMUYECKOH, MONIUTUYECKOH M HJIE0TOTHIECKOl chCTe-
MBI COBPEMEHHOTO KBIPIBI3CKOTO 001IecTBa. MICTOYHMK — 3TO OCHOBBI, HCXOIHOE ToJoXkenne. McTounnkoM mpasa
ABIISIOTCA BHEIIHASA (opMa BHIPKEHHUS U CHOCOO YCTAHOBJIEHHUS NPABOBLIX HOPM. B IopucmpyneHIuu moHATHE
HCTOYHUKOB IPaBa paccMaTpUBAcTCs B 001IeM cMbIciie. B HayuHOIt iuTepaType NpaBoBble HCTOUHUKH TOAPa3/ICIs-
I0TCSI Ha HECKOJIBKO KJIacCH(HKALUii, HATpUMep HICOIOIrHIeCKHe, MaTepHaIbHble, GopMaIbHbIe U IOPUANYECKUE.
Taxoke cpean ydeHbIX BETyTCs CIODBI, €CTh JIU APyrue HCTOYHHKHU, kpoMe oduuuansuelx? [Tonnmanne TepMuHa
«UCTOYHHUK IpaBay 00yCIOBICHO TEM, YTO B OOIIECTBE CYIIECTBYIOT Pa3INYHbIC B3IISIbI M TOHUMaHHKe rpasa. Ecin
B OCHOBE IIPAaBOCO3HAHMS JIEKUT HOPMATUBHBIH MOJXOM, @ IPaBOBbIC HCTOYHUKH OOBIYHO ONPEEISIOTCS 3aKOHOT-
BOPYECKOH JIeATENbHOCTBIO, IPYTUMH CIOBAMH, 9TO IIPaBOBas AEATEIbHOCTb TOCyAapcTBa. IIpuHIMI paBeHCTBa,
HPUHIIMIIBI CIIPaBEIIMBOCTH U CBOOOIBI KAK UCTOYHMKHM IPABa 10 OTHOLICHUIO K €CTECTBCHHOMY IPaBY, JOIKHO
COIPOBOXKIATHCS TIO3UTHBHEIM IIPaBOM.

KiioueBble ¢j10Ba: NpaBo, HCTOYHUKH NPABO, PABOBOIi 00bIYaii, HOPMATHBHBII I0r0BOP, NpeleeHT, HOPMATUBHO-

HpﬂBOBOﬁ AKT, JOKTPHHA, PEJIUTHO3HbIC TEKCTHI.

GENERAL CHARACTERISTICS
AND VARIETIES OF FORMS (SOURCES) OF LAW

Toktakun kyzy G.T.
Osh State University, Osh, e-mail: gulnura-29@mail.ru

The article considers and analyzes the works of legal scholars concerning the theoretical and conceptual
understanding of the term «source of law». The relevance of the scientific article shows that the sources of law
are an important means of ensuring the stability and orderliness of social relations in the legal sphere. The con-
cept of the source of law plays an important role in jurisprudence, as well as its main categories, without which
there are no domestic legal doctrines of international law, comparative legal theory and doctrines of the state.
Determining the content of this concept and the terms it denotes is of particular importance in the context of the
formation of a national legal system and state legal doctrine relevant to the economic, political and ideological
system of modern Kyrgyz society. The source is the foundation, the starting position. The source of law is the
external form of expression and the method of establishing legal norms. In jurisprudence, the concept of sources
of law is considered in a broad and narrow sense. In the scientific literature, legal sources are divided into several
classifications, for example; ideological, material, formal and legal. There are also disputes among scientists, are
there other sources than the official ones? The understanding of the term “source of law” is due to the fact that
in society there are different views and understanding of law. If legal consciousness is based on a normative ap-
proach, and legal sources are usually determined by legislative activity, that is, we can say that this is the legal
activity of the state. The principle of equality, the principles of justice and freedom as sources of law in relation
to natural law, must be accompanied by positive law.

Keywords: law, sources law, legal custom, normative contract, precedent, normative legal act, doctrine, religious texts

B ropucnpyneHIME TEPMUH «UCTOYHUKU
IIPaBay UMEET HECKOJIbKO 3HAYCHUH, C TEXHU-
YECKOM TOYKHM 3PEHHUs] MCTOUHUKU IIpaBa OT-
paXaroT TPaBOBBIE HOPMBI, HCIOJIb3yeMble
B oOmiecTBe. DT0O HOPMOTBOpYECKAsl AESTEIb-
HOCTb, KOTOpasi MHOTJa MPUBOJAUT K YCTaHOB-
JICHUIO TIPABOBBIX HOPM Ul LIMPOKOW oOIe-
CTBEHHOCTH CIIELHAIbHO YIOJIHOMOYEHHBIMH
OpraHu3alMsIMH M rocynapcTBoM. Permament
OTpakaeT BOJII0O 3aKOHONATEIFHOTO OpraHa,
a cojep)Kalecss B HEM IPaBOBHIE HOPMBI

JIOJIKHBI BBIIOIHATHCS, KaK MPaBUiIo, IPyrou
CTOPOHOW, UCTOYHUKOM IIpaBa SIBJSIETCS CaMoO
[IpaBO, TO €CTh OTKyJa Mbl MOJIY4YaeM 3HAHMS
0 TpaBe (HarpuMmep, KOJEKCHI, IIPaBOBbIE Ma-
MSATHUKH, TIPABOBBIE MPAKTUKH, IOPUANUECKIE
TEKCTHl U T.A.). [loMHMMO TOrO 4YTO HMCTOYHUK
MpaBa SBISETCSI OObEKTUBHBIM (DAKTOPOM Ma-
TEPUAIBHOIO XapaKTepa, BIMSIONIMM Ha CO-
JIep>KaHHE IIPaBa, OH ONPEIEIISIETCSI HOPMATUB-
HBIMH TIPaBOBBIMU aKTaMH. JTO yPOBEHb KO-
HOMUYECKOTO pa3BUTUS M CHUCTEMa HKOHOMHU-
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YECKMX OTHOLIEHHUH, (HOPMBI COOCTBEHHOCTH
U JIpyrue MoJ00HbIE MaTepUAIbHBIC YCIOBHS
JKU3HHM JTrojiel B oomectse [1. ¢. 217].

B pumckoii uctopuu, Koropast Osl1a oopas-
LIOM HJIK TIPO0Opa3oM sl TIPABOBBIX CHCTEM
MHOTHX JIPYTHUX CTPaH, BAKHBIM HUCTOTHHKOM
PUMCKOTO TpaBa OBUIO HCIOJIb30BAHUE Ipa-
BHJI, JIeJI, BEIPAOOTAHHOE JICTIOBOM MPaKTHKOMN
KOHCYJIOB U JIPYTHX JIOJDKHOCTHBIX JIAII.

OC00EHHOCTBIO POMaHO-TEPMAHCKOHW TIpa-
BOBOW CHCTEMBI SIBIIIETCS TO, YTO OHA CyIIle-
CTBOBaJIa OYEHB JTaBHO. Ba)KHBIM UCTOYHHKOM
HCTIAMCKOTO TIpaBa SIBJSICTCS CBSIIICHHASI KHUTA
ucnama — Kopan. Kopan — cBsmiennas kuura
MyCyJibMaH, HalMCaHHas Ha apaOCKOM sI3bIKE.
MycynbpMaHCKHE 00TOCTIOBBI TOBOPAT, 4TO Ko-
paH, 0e3yclIOBHO, HE SBISETCA HAYYHBIM TPY-
JIOM, HO (DaKThI, YIIOMSIHYTbIC B HEM, Kacaro-
IIMeCs CaMbIX Pa3HbIX o0JjacTel 3HAaHUH, MO-
Ka3bIBAIOT, YTO HAy4yHBIA moreHIiman KopaHa
BO MHOTO pa3 MpeB30Ilie] ypOBeHb 3HAHUH, J10-
CTUTHYTHIM 4eJI0OBEYECTBOM Ha MOMEHT CO3/Ia-
aus Kopana. CyHHa sIBISieTCSl BTOPBIM TOCIIE
Kopana aprymeHTOM aiisl «3aKIIOUEHHID» OT-
HOCUTEJIbHO TPEANUCAaHUN uciama. [naBHOU
3a/1a4eil CyHHBI SIBJISICTCS JOMOJHEHNUE U Pa3b-
sicaenne Kopana. Mmxma — cormacue, equHO-
IYITHOE€ MHEHHUE W PEIIeHNe aBTOPUTETHBIX
JUIT TI0 00CykKaaeMoMy Borpocy. Kusic (cpas-
HEHHE) — €CJIM TI0 HepeIIeHHOMY BOIIPOCY He-
00X0IMMO OpPHIMYECKOE OIpeAeIeHne, KOT-
Jla Ipyrue UCTOUYHUKH HE JAI0T TOYHOHU U sic-
HOM WH(]OpMAIUH, CyJl MOXKET HCIOIh30BATh
CpaBHEHHE, PACCYXICHUS U PEIICHHs B HOBOI
CUTyallMy Ha MPaBOBOM OCHOBE.

B ropucnpyneHImm 0CHOBHBIMU WCTOYHH-
KaMH IpaBa SBISIIOTCS CIIEeTyOIHe.

1. Hopmamuenwlii npagosou akm

3akoHOJaTeNbHAS  JCSITENbHOCTh  KOM-
METEeHTHOI0 OpraHa MO HM3MEHEHHIO, OTMEHE
WJIM YCTAHOBJICHHUIO MPABOBBIX aKTOB BhIpaXka-
eTCs B U3/IaHUH HOPMATHBHO-TIPABOBOTO AKTA.
Ero npusnaku:

— HOpPMAaTHBHBIC IPABOBBIC AKThl H3JAIOTCS
COOTBETCTBYIOLIMMH OpTaHaMH TOCYJapCTBEH-
HOW BiacTH. Bce rocymapcTBeHHBIE OpraHbl
HAJICJICHbl TMPAaBOM HU3/1aBaTh HOPMATHUBHBIC
MPaBOBBIC AKTHI B MpeEJesiaX CBOUX MOIHOMO-
yuid. DTU JOKYMEHTHI HOCST TOCYIapCTBEHHO-
NPEUMYIICCTBCHHBI XapakTep, W B cCilydyae
HEOOXOJMMOCTH UX UCTIOITHEHHE 000CHOBBIBA-
€TCsl MepaMH roCyapCTBEHHOTO BO3ICHCTBUSL.
B atux cny4asx Haubosee YeTKO MPOCIEKH-
BaeTCs CBSI3b C TOCYIApCTBOM. B HEKOTOPBIX
CllydasiX TPaBOBbIC aKThl NMPUHAMAIOTCS ITy-
TeM pedepenyma;

— Ui oOecreyeHnsl HaJJIeKaIIero Kade-
CTBa HOPMAaTHBHO-TIPABOBBIC AKThl IPHHUMA-
FOTCSI TOCPEIICTBOM TIOCIIE ONPEICICHHON MPo-

LecCyallbHOW MociieqoBaTenbHocTu. [Iporece
MIPUHATUS. HOPMATUBHBIX [TPABOBBIX aKTOB SIB-
JISIETCS 3aKOHOTBOPYECKOH NI TELHOCTHIO;

— K HOPMATHUBHBIM TIPaBOBBIM aKTaM OT-
HOCSITCSI TIPAaBOBBIE HOPMBI OOIIETO XapakTe-
pa, cozepKaiue obIre mpaBuiia MOBEJCHUS,
0 4Y€M CBUACTCIILCTBYIOT Ha3BaHUA DTUX [0-
KyMEHTOB. [OCymapcTBEeHHbIE OpraHbl BhIJa-
IOT JOKYMEHTBI, OTHOCSIIHECS K Pa3IHYHBIM
cthepam, HO BCe OHHM HOCAT MPEIIHCHIBAIO-
MHA Xapakrep.

OCHOBHOE OTJIMYHE HOPMATUBHO-IIPABO-
BbIX 4aKTOB OT [Jpyrux HCTOYHHUKOB IIpaBa
WJIM UHBIX aKTOB, HE BXOJISAIIUX B HOPMY IIpaBa
W aJIpECOBAHHBIX KOHKpETHOMY JHIly. Takke
HEOOXOMMO 3HATh CMBICT MOPaJIbHO-TIONHUTH-
YECKOTO aKTa. DTO oOpaIieHus] pa3HOTO Poja.
[MocTynkn MOpPaIbHO-TIOTUTHYECKOTO 3HAYe-
HUS TTOJTYYHIIH HAaOOJIbIIIee PACTIPOCTPAHEHUE
B COBETCKOE BPEMSI;

— HOPMAaTHUBHO-TIPaBOBBIE aKThI O(OPM-
JISIOTCSL JOKYMEHTAIBHO: YKasbIBaroTCs odu-
[IHaNTbHOE Ha3BaHHE TOKyMEHTa, HaUuMEHOBa-
HUC OpraHa, M34aBIICTO HOPMATHBHO-IIPABO-
BOW aKT; OHM HMMEIOT ONpeelieHHYI0 (opMy
Y PEKBU3UTHI, YKa3aHbI MECTO O(DHUIIMATBHOTO
OIyOJIMKOBaHUSI, BPEMs BCTYIUICHHUS B CHITY;
OHH CTPYKTYPHPOBaHHI (3aKOHBI OOBETMHEHBI
B CTaThH, CTaTbU — B TJIABHI, TTIaBBI — B PA3/IEIIbI
U T.1.). B oOmmpHbIX ¥ yame Bcero koaudu-
UPYEMBIX TIPABOBBIX aKTaX CYILECTBYET Jiee-
HHUE Ha OOLIYIO YacTh U OCOOCHHYIO YacTh;

— HOPMATHUBHO-TIPABOBHIE aKTHl HMMEOT
IOpUINYECKYI0 cuily. B odunmaipHBIX JTOKY-
MEHTaxX MPEeTyCMOTPEHBI MPOIETypPhl IOPHIU-
YECKOM CUJIbI U IPOLEYpPbl yTPaThl.

OO01Me HOPMAaTUBHO-TIPABOBBIC AKThI B I'O-
CyZlapCTBE COIVIACOBAaHBI APYT C APYroM H 00-
Pa3yroT OIpEe/IEICHHYI0 CUCTEMY, HA3bIBAEMYIO
CHUCTEMOH 3aKOHOAATEILCTRA.

2. Ilpasosoii obwiuaii

Hcropudeckn caMblM paHHUM BHAOM HC-
TOYHHKA IIpaBa SABJIACTCA IOpI/IJII/I‘-IeCKI/Iﬁ 00BI-
yail. B ropuanyeckoil nureparype pacrnpocTpa-
HEHO MHEHHE, YTO 00bIYaii MOYKHO CUUTATh Tpa-
BOMEPHBIM U MO3TOMY BKIIIOUATh B UCTOYHUKHU
TIpaBa, €CIM €ro IPUMEHEHHE COTIPOBOXKIAETCS
TOCYIapCTBEHHBIMH CaHKIHWIMH [2. c. 251].
OT ucTopum co3gaHHUA YeIOBeYecTBa 0 CO-
BPEMEHHOCTH OOBIYall UrpaeT BaKHYIO POJIb
B (OpPMUPOBAaHMM OOLICCTBEHHBIX OTHOILIE-
HU. OCOOEHHOCTH ITPABOBOTO OObIYAs: HMEET
JIOKAIIbHBIA XapaKkTep W TpPUMEHSETCS y He-
00JIBIIIOTO KpyTa JIUI], HOCUT KOHCEPBATHBHBIIN
XapakTep U TECHO CBSI3aHO C PEIUTHUEH.

B nocnennee BpeMs B OONBIIMHCTBE CTPaH
NpaBoOBO 00bIUall HE MMeeT OOJIBIIOTO 3Ha-
YeHWs B (POPMAIBLHOW IPaBOBOM CHCTEME.
XOTsI €CTh CTPaHbI, Tl 00bIYau MO-TIPEKHEMY
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UTPArOT OOJNBLIYI0 POJIb. DTO Pa3BHUBAIONIU-
ecst crpanbl A3un (Hanpumep, Heman) u  He-
MYCYJIbMaHCKHE CTpPaHbl, HE MOJIaJaroIue
10/l KUTalCKue, SIMOHCKUE M MYCYJIbMaHCKHUE
mpaBoBbIe cucTeMbl. [IpaBoBoil 00BIIait Keip-
TBI3CKOM PecryOnuku sBIseTCS MUCTOUHUKOM
npaBa. HekoTopsle MMyIleCTBEHHbIE OTHOIIIE-
Hus B ['paxnanckom kozpekce Koipreizckoit Pe-
CIYOJIMKH PeryaupyIoTCst 0ObIYasiMU JI€JI0BOTO
obopora. B Hacrosmee Bpems cepa mpume-
HeHMs Tapu(OB OIPAaHUUUBAETCS B OCHOBHOM
BHEIITHETOPTOBBIMH OTIEPALIUSIMH, YTO IO Mepe
JaTbHEHIIero Pa3BUTUSI PHIHOYHBIX OTHOIIIE-
HUIl moTpeOyer Oojee AeTanbHOro M Ooiee
BBICOKOTO PErylupoBaHusi Tapudos, pa3zpado-
TaHHBIX B 3TOH cdepe [3, ¢. 179-181]. IIpaBo-
Basi JOKTPHUHA IIPOBOAUT pa3jInuue MEXIY
CIEYIOIUMH THIIAMH TIPABOBBIX OOBIYAEB:
MIPOTPECCUBHBIMU, KOHCEPBATUBHBIMU H peakK-
UUMOHHBIMH. CHCTEMY HCTOYHHMKOB OOBIYHOTO
IIpaBa KbIPIBI30B COCTABIIAIOT: 00bIuaii, cyaeo-
HBbIE TPELEJCHTHI, IPABOBBIE aKThl, MOPaJIbHO-
ITUYECKHUE IPEANNCAHNS, CyAeOHbIC PELLICHNUS,
MIPaBOCO3HAHME, HACTABJICHHUSA, PEJINTHO3HbIE
3anpeTsl W J03BOJICHHUSA, IMOJOXKEHHUS Che3aa
oueB — apexe u T.1. [4, c. 290-293].

3. Hopmamuensiii 002060p

B HexoTopbIX ciy4asx JOTOBOP MOMKET
ObITb CIIOCOOOM YCTAHOBJICHHUSI IIPABOBBIX
HOpM. JlOroBOp COIEP)KUT IPaBOBbIE HOPMBI
JUIsl yPETYJIUPOBAHUS OTHOLIEHUN MEX]y pas3-
JUYHBIMU CyOBEKTaMU MpaBa. Takue coraiie-
HUSI MOTYT MCITOJIb30BaThCs TS ONpeeIeHUs
paB U 00S3aHHOCTEW CTOPOH M JUIL OIpese-
JICHUS 3aKOHOJATENIbCTBA, KOTOPOMY Oyayluue
CTOPOHBI JIOJDKHBI OymyT cienosarb. Hopma-
TUBHAsI [IEHHOCTbH JIOTOBOPOB OTHOCHTCS K 00-
oMM IIPaBOBbIM CHCTEMaM. OcHOBHBIE YCPThI
HOPMAaTHBHOTO JIOTOBOPA U €ro Ba)KHOCTh O4Ye-
BUJHBI B TaKUX OONACTSIX IpaBa, KaK MEXIY-
HapoaHoe npaso u KoHcTuTynus.

4. Ilpeyeoenm

Kak u3BecTHO, FOpUINYECKUHN MPELIeICHT —
9TO MEXAaHU3M MHIAWBUAYAJIbHOI'O PaspCIICHUs
criopa, UMeroIero oodriee puInuecKoe 3Ha-
YEHHE, Yepe3 COOTBETCTBYIOUIUN YIOJHOMO-
YEHHBIM OpraH rocyaapcTBa.

Haubonee pacrnpocTpaHeHHBIMH BHIAMHU
FOPUINYECKHUX IPELEIECHTOB SIBISIFOTCS:

— aJIMUHUCTPATUBHBI;

— Cy/l1cOHBIif;

— ImpoueaypHsIi [5, ¢. 110].

B OonbmmHCTBE CTpaH MpPELEACHT Hrpa-
€T BaXHYIO pOJIb CPEeId HCTOYHUKOB IpaBa.
AJIMUHUCTPATUBHBIA TPELEJEHT OTHOCHUTCS
K OHNpCACIICHHBIM IIPAaBOBBIM IIOJIOXKCHUAM,
BBIPA)XCHHBIM B ZIGI‘/‘ICTBI/ISIX AAMHUHUCTPATUB-
HBIX OpPraHOB WJIN aI[MI/IHI/ICTpaTI/IBHO-CYILC6-

HBIX OPTaHOB B IMPOIIECCE PEIICHUS TPABOBBIX
BOIIPOCOB B CHUTYyallUsSX, KOIJA OTCYTCTBYET
3aKOHOJIATENbHOE PETYIUPOBAHUE WM HMe-
€TCS1 HeOTIPE/IeTICHHOCTh, U CIYXHUT 00pa3IomM
s pewienus. [locneayromue aaMUHHCTpa-
TUBHBIC JIeJIa HOCST aHAJIOTHYHBIN XapakTep.
K npumepy, B. JlazapeBa cuutaer, B 1opu-
CIIPYIICHIIMY, TPUHUMASL TIPEUEACHT KaK UC-
TOYHHUK MpaBa, U3y4yaroT U OTBETCTBEHHOCTh
B HeM [6, c. 73]. Peuienue rocygapcTBEHHBIX
OpraHoB, CpaBHHBAIOIIEE CYIEOHBIN Tpere-
JIEHT KOHKPETHOTO Cy/1e0HOT0 JIea ¢ paHee u3-
BECTHBIM COOBLITHEM B 00I1€00A3aTEILHOM I10-
psiaKe. DTOT UCTOYHUK MPaBa YacTO UCIIONb3Y-
€TCs B aHIVIO-CAKCOHCKOM MPaBOBOM cucTEME.

5. IIpasosas doxmpuna

JlokTprHa — cucTeMa TEOPEeTHYECKUX I10-
JokeHUH 00 oOysacTH SBJIECHUI M cucTeMa
B3MJISAZIOB JIFOOOTO YYEHOTO WJIM MBICITUTEIIS.
IIpaBoBast TOKTpUHA — 3TO B3MNIAABI U MHEHUS
YUEHBIX-IOPUCTOB TI0 BOMNPOCAaM, CBSI3aHHBIM
¢ mpaBoM. Taxxe npaBoBast JOKTPHHA — 3TO
NPE/ACTaBJICHUE O 3aKOHE M CHpaBeJIMBO-
CTU TIPaBOBEJOB, MBICIUTENEH, IPEBpalIlaro-
IIUX CBOM TPAKTaTbl B IOPUAMYECKHUE HOPMBEI,
WCTIONB3YIOMMX UX KaK TMpaBuia IOBeJe-
HUS  (CaHKIIMOHMPOBAaHHBIE TOCYApPCTBOM).
OH uCnonb30BaJICd BO MHOTHMX MPEIbLAYIINX
ciyyasx. [IoHSATUS APEeBHEPUMCKHUX M Tpede-
CKUX YY€HbIX IPUMEHSJINCh B Pa3BUTOM Bapu-
aHTe BO MHOTUX HOpMax. CCBUIKH Ha TIPAaBOBHIE
JIOKTPUHBI YaCTO BCTPEYAIOTCS B AHIVIO-CAK-
COHCKON cucteMe. B Hacrosiiee Bpems My-
CYJIbMAaHCKHE TPaBOBBbIC IOKTPUHBI (MIKMA)
UCIIONB3YIOTCS B apa0CKHUX CTpaHax Kak UCTOY-
HUK 1IpaBo. Kak nokasbIBaeT MpakTHKa, Opuan-
YyecKasi IOKTPUHA B Ka4eCTBE HCTOYHMKA TIPaBa
IIMPOKO MPUMEHSAETCS TPU pa3pelIeHud UMy-
[IECTBEHHBIX, OpauyHbIX M CEMEHHBIX CIOpPOB
B OOJBIIMHCTBE UCIaMCKUX CTpaH. B cTpanax
€ MYCYJIbMAHCKOM IPABOBOM CUCTEMON MHEHUS
MYCYJIBMAHCKUX YJIEMOB IIPHU3HAKOTCA HCTOY-
HUKOM ITpaBa MPH TOJIKOBAHWUH CBSIIEHHBIX MY-
CYJIbBMaHCKHUX KHUT, TakuxX kak Kopan u CyHHa.

IIpaBoBast TOKTpHHA — ATO HE TOJIBKO H3-
y4€HHE IpaBa, HO U PE3YJIbTaT TOJIKOBAaHUS
MpaBoOBBIX HOPM [7, c. 61].

6. Penueuosnvie mexcmoi

Ponpb pesnurum B xu3HM 001IE€CTBA BO BCEX
paboBmanenbieckux U (eomambHBIX CTpaHax
Onu1a Besinka. OHa OKa3aia 3HaYUTeIbHOE BIIU-
SHUE€ Ha TOCYHAapCTBCHHYIO IOJIMTUKY, B TOM
qHCciIe Ha 3aKOHOJATENIbHYIO apeny. Penuruos-
HBIE IPYIIIBI UIMEJIN HACTOJIBLKO OOJIBIIOE BIIHS-
HHE, YTO rOCYapCTBO HE XOTEJIO UATH NPOTHUB
HUX, I0O3TOMY OHHU 4YacTO MpUOOpeTany penu-
TMO3HBIA XapakTep, IpHJaBas PEIUTrHO3HBIM
KOJIEKCaM IOpUJUYECKYH Ccuily. cTouHHMKH
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3THX 3aKOHOB B OCHOBHOM CBSI3aHBI C HCJIaM-
CKMMH 3aKOHaMHM, KOTOPbIE OOBIYHO UMEIOT pe-
JUTUO3HYIO OCHOBY.

Omnpenenenne Kpyra HCTOYHUKOB pas-
JMYHBIX TPAaBOBBIX CHCTEM MMEET PEUIAoIee
3HAYEeHHE JUTSI BBISIBICHUS MHOTHX SIBICHUH
MpaBoOBOM peanbHOCTH. B wacTHOCTH, opma
3aKOHA BIIMSET Ha BHIOOP METOAA IPaBOBO-
ro perynupoBaHusi; (popMa 3aKOHA ONpesess-
€T HOPMaJIbHOCTb, CTENEHb 0053aTeIbHOCTH
1 IOPUIUYECKYIO CHIIy PAa3IMYHBIX HOPMATUB-
HBIX aKTOB. B COBpeMEHHOM MHpe peHru-
O3HBbIE OpraHU3alluU SBIAIOTCA HCTOYHHKOM
npaBa B uciaamckux crpasHax (Kopan), nnmy-
nctckux crpanax (Lllactpa, Bensr) u Barnkane
(bubmus). OmHako B 3THX CTpaHaX HOPMAaTHB-
HO-IIPAaBOBOM aKT TaKKe MOJIydaeT Bce OO0Jib-
IIee pacrpocTpaHeHHE.

LenssMmu naHHOM pabOTHI SBISIFOTCS BCE-
CTOPOHHEE HCCIIEZIOBAHUE, PACKPBITHE IOHS-
TUS U TPABOBBIX XAPAKTEPUCTHK MCTOYHHKOB
IIpaBa, ONpeeeHNe OCHOBHBIX (DYHKLUI Hc-
TOYHUKOB IIpaBa, pa3paboOTKa CTPYKTYPHBIX
BUJIOB HCTOYHHKOB 1 IEMOHCTPAIINS UX TIPABO-
BOH 3HAYUMOCTH.

MarepuaJbl H MeTOAbI HCCJIeTOBAHMS

MeTog0I0rn4ecKy0 OCHOBY HCCIIEI0Ba-
HUS COCTaBUJIa METOJMKA, CIOCOOHAs PEIINTb
[IOCTAaBJIEHHYIO 33Jady W JOCTHYb ILIENU HC-
ClIeZIOBaHUA. B 4YacTHOCTH, HCIONB30BaIHUCh
Takue oOIIeHaydYHbIe METOJbI, KaK HCTOPUKO-
IIPAaBOBOWM METOJI, CPABHUTEJIbHBII METOM, Me-
TOJI CHUCTEMHO-CTPYKTypHOro aHamuza. [lpum
HaIMCaHWM JJAHHOW CTaTbM B Kaue€CTBE METO-
JIOB TOJIYYEHUSI HOBBIX 3HAHUM NMPUMEHSIIUCH
CpPaBHEHHUE, aHAJIOTHs, aHAJIN3, CHHTE3, HHITYK-
1us, NeAyKIus, aOCTpaKIHs.

TeopeTHuecKyl0 OCHOBY HCCIIEIOBAaHUS
COCTAaBMJIM TPY/bl HEKOTOPHIX aBTOpoB. M.U.
AOnynaeB naer OOIIyIO XapaKTEepUCTUKY HC-
TOYHMKOB IIpaBa MpH HCCIEIOBAHUN TEPMHUHA
«HMCTOYHMKH TIpaBax. Jlajmee aBTOp HCIIONIB30-
BaJl TpyAsl yueHoro B.M BbapanoBa kak mare-
purasn, UMEIOIIMM HENIOCPENCTBEHHOE OTHOILLIE-
HUE K JIAHHOHU cTarbe. YKa3aHHbIM aBTOp IO-
MBITAJICS TPOBECTH MCCIEJOBAHNUE B UCTOPH-
KO-IIPABOBOM HANpAaBIEHHUH, CUUTAs], YTO «...
HACTOPUYECKH CIIOXKHIIOCH TaK, YTO HMEPBBIMHU
HMCTOYHWKAMH TIpaBa B HUCTOPHH YEJIOBEYe-
CTBa SBJIAIOTCA 00bIYan». B HacTosiee Bpems
K mpobiemMaM B cdepe NpUMEHEHHs OO0bIua-
€B IpU OCYIIECTBIECHUU HOPUIUYECKHUX JeH-
CTBUH B pPAa3IMYHBIX OTPACIAX IOCBSAIIECHBI
Tpyasl yuenoro B.JI. ITepeBanoBa. Takxe Teme
«OOBIYHOE MTPABO KaK MCTOYHHK MTPaBay MOCBSI-
IIEHbl MHOTOJIETHHE TPY/bl IOPUCTA-UCTOPHKA
B.U. bopy6amesa, 00MpHO UCCIE0BAT TEMY
«cyneOHnbie nipeneneHTe» B.B. Jlazapes. Tak-
e OpoTIIyro poith chirpaiu padotsl M.H. Map-
YEHKO KaK MCTOYHHUKH TpaBa.

Pe3yabrarhl Hcciie0BaHUSA
U UX 00Cy:KIeHne

B pesymerare STOTO HCCIENOBaHUS XO-
TeToCh OBl CKa3aTh, YTO IPaBOBBIC (HOPMBI
KaK BUJIbI HCTOYHUKOB IIPaBa UMEIOT OOJIBIIOE
3HAUCHHE JUIsl YKPEIUICHHUsST BEPXOBCHCTBA 3a-
KoHa B rocymapctBe. lOpuamueckas Hayka
JIOJDKHA PEaM30BBIBATHCS ITyTEM CO3JaHUS
JIOCTYMHBIX ~ KadeCTBEHHBIX  TPEIJIOKEHUI
M0 COBEPIICHCTBOBAHUIO MCTOYHUKOB IIpaBa.
Taroke Ba)KHO yUNUTBIBATh MHEHUS U ITPEIIOKE-
HUS yYeHBIX TpU (GopMHUpOBaHUH IPPEKTHB-
HOW CHCTEMbl MCTOYHHMKOB MpaBa. XOTEJIOChH
OBl OTMETHTH HEOOXOAMMOCThH JIJISI aBTOPOB
JIaTh TIPAKTUYECKUE PEKOMEHIAIIUH 10 UCCIIe-
JlyeMOH TeMe M yKa3aTh HalpaBiICHHE Iallb-
HEHIIEro pa3BUTHS.

Kpome Toro, BBISIBIICHHBIE B XOJI€ UCCIIEN0-
BaHMS MaTepHajbl BBEACHBI B TIpoLiecc o0yye-
HUS B TaKUX OOJIACTSIX, KaK UCTOPUS, UCTOPUS
OTEYECTBEHHOTO TOCY/IapCTBA U MpaBa, TEOPHS
TOCyAapCTBa U IpaBa, PUMCKOE TPaBO, HCTOPHS
MOJUTHYECKUX ¥ MPABOBBIX YUCHUH, UCTOPHS
roCyJapcTBa M pasa 3apyOesKHBIX CTPaH | T.11.

Kaxnoe mpaBoBoe rocyaapcTBO HMEET
CBOM WMCTOYHHMKHU TpaBa. B aHII0cakcoHCKOM
MPaBOBOM CHUCTEME OCHOBHBIM HMCTOYHUKOM
MpaBa SBIAETCA FOPUIAMYECKUNA TIpere/IeHT.
A B pOMaHO-TEpMAHCKON MpPaBOBOW cHCTEME
UCTIONIB3YIOTCS HOPMaTUBHO-TIPABOBBIC AKTHI.
B MycynbMaHCKUX CTpaHaX PEJIUTHO3HBIC TEK-
CTBI IPUMEHSIOTCS KaK UCTOYHUK PaBa.

[lornMaHue TepMUHA «HCTOYHHK TIPaBay
00yCIIOBJICHO TE€M, UTO B OOIIIECTBE CYIIECTBY-
10T Pa3NIMuHbIe B3IVISIBI M Pa3HOE TIOHMMaHHUE
npaBa. Ecni B 0cHOBe MpaBOCO3HAHUS JICKUT
HOPMATHUBHBIN MMOJXOJl, @ TPABOBbIC UCTOYHU-
KH OOBIYHO OTPEIEIISIOTCS 3aKOHOTBOPYECKOM
JIeSITETbHOCTBIO — 3TO TIPAaBOBas ICATEIHHOCTh
rocymapctBa. B oOmieit ropumndeckoil Hayke
WCTOYHHK IIpaBa — 3TO MOHATHE, 3aHUMAIOIIEe
0co00e MecTo M 0COObIii MHCTHTYT, KOTOPBIH
JIOJITO€ BPEMS OCTaeTcsl CIIOPHBIM M B HACTO-
sIIee BpeMs SIBIISIETCS IPEMETOM JIUCKYCCHHU.
B To0 ke Bpemst B Hay4HOI TUTEparype yueHble
MOJTYEPKUBAIOT, YTO UCTOYHHUK IIpaBa SABIAETCS
BOKHBIM TOHSATHEM U Pa3lIMYHBIC UCCIIEI0Ba-
HUSI IPOUCXOXKJICHHS TTpaBa KaK IOPHIAYECKO-
0 MHCTUTYTa BeChMa 3HauMMBbI [8, c. 13—-14].
HecMmorpst Ha 310, OHM Bcera ObUTM U OCTAIOT-
Csl OYeHb BOKHBIMU (haKTOpaMU BIHMSHUS Ha 00-
IIECTBEHHBIE OTHOIICHHUS W Pa3UYHBIE OOIIIe-
CTBEHHO-TIOJIMTHYECKUE WHCTUTYTHI 110 CpaBHE-
HUIO C HETPaBUIIBHBIMU cpeacTBamu [9, c. 133].

3akjoueHue

WcrounnkoM TipaBa SIBIISIETCS TTOSIBIICHUE
MPaBOBBIX HOPM M TpaBa /ISl YKPETUICHHUs TO-
CyapcTBO. B HEKOTOpO#l ropuUIUYECcKOU JiH-
Teparype UCTOYHUK IIpaBa U mpaBoBas Gopma
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CUMTAETCS CMHOHMMaMH, B JAPYIHX MecTax
OHH PAaCCMaTPHUBAIOTCS OTIECIBHO.

Hcrounuk mpaBa — (akTop, OMpeaessiio-
IMNA collepKaHUe TMPABOBOW HOPMBI M 3aKO-
Ha. @opma mpaBa ecTh €ro BHENIHEE MPOsB-
JIeHHE, €CJIM HOPMbI PacCMaTpUBaTh Kak CHITY
" OCHOBY ABJIACTCA. HUctounuku ImpaBa UMCIOT
o(UIMANBHBIA XapakTep U Peau3yloTCs My-
TEeM TIPaBOTBOpYECTBA (KOTJa HOPMATHBHBIC
aKThl TPUHUMAIOTCS YIIOJHOMOYEHHBIMU TO-
CYAApCTBEHHBIMH OpTaHaMH) WJIM CaHKIHO-
HUpPOBaHMs (TOCYJapCTBEHHBIE OPTaHbl B TOM
NJINX UHOM BHIAC OI[O6p5HOT conuaJibHbIC HOP-
MBI ¥ TIPHJAIOT IOPUANYECKYIO crity). st Toro
9TOOBI ONpPEACIUTh WCTOYHHKH IIpaBa, He-
00XOIMMO €ro NpH3HaHHE TOCYIapCTBOM, T.C.
00513aHHOCTB BCEX TOCYIapCTBEHHBIX OPTaHOB
CO6HIO]IaTB " UCTIOJIHATH 3aKOH WJIM B IIPOTHUB-
HOM cilydae CyaeOHbIe OpraHbl, KaKk OCHOBa-
HHUE JUIS TPUHATHSA PEIICHUI BBIIICCTOSMIIH-
MU cygamu. [IpuMeHeHue — 3TO TpH3HAHHE
NPAaBOBBIX HOPM KaK B THCHMEHHOH (opme,
TaK 1 1o cMelcity. Kpome Toro, neranbHbIe Uc-
TOYHHKHU JOJI’KHBI GBITB COIIMAJIbHO JICTUTUM-
HBIMH. DTO 3aKOHHBIN U T.II. B 9TOM 06HICCTBC.
Oo6mecTBo 6obLIe 03a00YEHO PETYINPOBAHU-
€M OTHOILICHUI JOJKHBI YMETh paclio3HaBaTh

HOpPMBI. MICTOUHUKM ITpaBa UCTOPUYHBI 110 OT-
HOIIIEHUIO K (opMe rocymapcTBa, B 3aBUCH-
MOCTH OT PEJIMTHO3HOTO MyTH OHH OyayT Ha-
XOJIUTBCS B PA3HBIX COCTOSHHSX M MX COCTaB
He OyJIeT IMTOCTOSTHHBIM.
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